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34 L INTRODUCTION 

35 Tfae oomplauit alleges tfaat in 2010, Representative Dan Benidiek took at least two flights 

36 on non-commercid drcraft wfaile campdgmng in Micfaigan, tfaereby violating tfae ban on sucfa 

37 travel by House candidates. Based on infomiation in tfae complauit, tfae responses, and publicly 

38 avdlable information, we recommend tfaat the Conunission fiid reason to believe Bemdiek 

39 violated 11 C.F.R. § 100.93(c)(2) by navelihg on non-commercid aucraft in connection with an 

40 dection fbr federd office, and Benisfadc and fais autfaorized committee violated 2 U.S.C. 
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1 § 439a(c) and 11 C.F.R. § 113.S(b) by accepting a prohibited in-kuid contribution in tiie finm of 

2 non-commercid au:craft travel by flymg at least once to a campdgn event on an airplane flown 

3 by Steven Zurcher and owned by Zurcfaer's company, tfae St. George Glass and Wmdow Co., 

4 Inc. We dso reconunend tfaat tlie Commission find reason to believe Zurcfaer and fais 

5 corporation made, and Bemsfaek and the Committee knowmgly accepted, a prohibited in-kind 

jOC 6 corporate contribution in violation of 2 U.S.C. § 441b. Finally, we reconunend tfaat tfae 

g 7 Coinndssion autfaorize a lixnited-investigation to determiiie and coitfirm facts regard 
in 
Hfl 8 fligfatsBeiii8faekandtiieConunitteerefertointfaaxrresponse,andtfaecostsof any sudi fligjfats. 
JT 

^ 9 TL FACTUAL AND LEGAL ANALYSIS 
Q 

|!]| 10 A FACTUAL BACKGROUND 

11 1. Facts from Complaint and Responses 

12 In 2010, federd candidate Dan Bemsfaek sought Michigan's l"* District House seat, filing 

13 his Statement of Candidacy on February 12,2010. The Fust District constitutes Michigan's 

14 Upper Peninsula and a portion of Nortiiem Michigan. Benishek for Congress and Joseph A. 

1 s Sfaubat, Ul fais officid capacity as treasurer ("Comnuttee"), dso filed its Statement of 

16 Organization on February 12,2010. , 

17 Tfae complaint bases its dlegations on an October 2010 newspaper artide (attadied to tfae 

18 complaint) noting ifaat Berusfaek for Congress posted a pfaotograpfa of an drplane on a runway on 

19 tfae Bemdiek for Congress Facdwok page, witfa tfae caption, "Headed out to the Home Sfaow in 

20 Mimising. See ya tfaere!" See Compldnt at 3; see also Facebook Page, Attacfament I. 

21 According to tfae article, St George Glass and Window in Iron Mountaui, Micfaigan, owns tfae 

22 auplane. Brandon Hubbard, Petoskey News-Review, "Stupak-seat race: Dems accuse Benisfaek 
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1 of unclaimed plane rides; GOP says Dems backing Wilson as spoiler," October 26,2010. Steven 

2 Zurdier, tfae company's owner, did not respond to a reporter's request for conunent Id. 

3 Tfae Conumttee reportedly ackiiowledged tfaat since Marcfa 2010, Benisfaek faad taken two 

4 flights tfaat "dtfaough arguably persond ui nature, may need to be reimbursed at a commercid 

5 cfaarter rate."* complaint at 2. The complauit, tfaus, dleges tfaat Bemdiek "faas repeatedly 

0̂1 6 violated" the Commission's non-conunercid aucraft travel prohibition. 

g 7 In response to tfae complauit, Bemsfaek and tfae Conunittee state tfaat "on two isolated 
in 
in 8 occasions," Bemsfaek flew witfa Zurcher, fais longtime fiiend, in Zurdier's private two-passenger 
VJ 
^ 9 pfame to "Politicd Party" events. Benisfaek and Comnuttee Response C*Beiiisfaek Response") at 
Q 
in 
^ 10 1-2. Bemsfaek and tfae Conmnttee state tfaat tfae events were not qiioiisored or affiliated 

11 Bemsfaek campdgn. Id. 9X2. Tfae Conunittee's 2010 Post-Generd disclosure report, filed 

12 December 2, faowever, reveds a $2,250 disbursement on October 21 to Zurcfaer for 'Travel." 

13 Zurcfaer and St George Glass and Window responded to tfae complaint by stating tfaat 

14 Zurcfaer has no knowledge or record of "campdgn flights" witfa Berusfaek. See Zurcfaer 

15 Response at 1. Zurcfaer dso stated that tfae Commisdon faas no "jurisdiction restricting persond 

16 travel," fae faas never flown to Munising, and tfae Munising airport was closed wfaen the Mimidng 

17 Home Sfaow took place on April 10,2010. Id 

18 2. Other Pufolidy Available Infbrmation 

19 Tfae Benidiek campdgn posted videos on YouTube including ads, news media 

20 interviews, speecfaes, and direct "talks" by Benisfaek about fais canipdgn travels. See 

21 Beiusfaek2010's YouTube Cfaannel, available at fattp://www.youtube.Gom/user/Benisfaek2010, 

22 and Beiiisfaek4congress YouTube Cfaannel (accessible directiy fiom tfae Comnuttee's Facebook 

' Because House candidates are prodbitedfioni usmg non-coimerchd aircraft travel whê  "campaign 
travders," see pp. 4-5, reimbursement wodd not be diowed. 
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1 page). One video, dated April 11,2010, and entitied, "Dr. Dan Bemdiek talks about his day 

2 afier attending tfae Munising Home Sfaow," available at fatto://goo.d/DukKK. includes tiie 

3 fiillowing caption: "On April 10,2010, congresdond candidate Dr. Dan Benididc attended Tea 

4 Pfrty Express events in Cfaeboygan and Petoskey, ME. After tfaose busy events. Pan was flown 

5 out to Munising, MI to make an appearance at tfae Munising Home Sfaow. After tfae event, Dan 

P 6 tells us about tfae busy day ..." (empfaads added). In tfae video, Benidiek talks about fais 
po 
^ 7 weekend, wfaicfa induded going to Tea Party events, and tfaen states: 
in 
in 9 and tfaen we came back up to Munising to do the home show. So 
^ 9 we ̂ ot to shake a lot of people's hands and to see a lot of the 
^ 10 constituents, apd meet a lot of people and tell them where I 
^ 11 stand on tfae issues.... We've eertaidy had a busy w^k^. 

12 We've put over 1,500 nules on tfae car, and a little flying as well. 
13 And so we appreciate your contuiued support and we'll see you 
14 next time on tfae trdl. 
IS 
16 (empfaads added). 

17 Otfaer videos firom Benisliek2010's (YouTube) Cfaaxmel sfaow Benidiek making 

18 campdgn speecfaes at *Tea Party Express" events. See April 9,2010, video entitied "Dr. Dan 

19 Benidiek speaks on the Tea Party Express about fais 2010 campdgn," available at 

20 fat^://goo.gl/oSPps, and April 17,2010, video entitied **Dr. Dan Benisfaek at die Hougfaton Tea 

21 Party," available at http://goo.gl/ofaDpO. See also Dionna Hdris, "Tea Party rolls into Esky," 

22 Ddly Press, April 10,2010 C'Also speaking out Friday was Congressicaid candidate Dan 

23 Benishek, who agreed with ̂ lat was beiiig sdd."). 

24 B. Legal Analysis 

25 Tbe Honest Leaderdup and Open Government Act of2007 ("HLOGA"), wfaicfa became 

26 effective on Sept 14,2007, revised tfae Federd Election Campdgn Act of 1971, as amended 
27 C*̂ e Act"), by profaibiting House candidates from makuig expenditures for non-commercid 
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1 au!GrafttraveL 2 U.S.C. § 439a(c)(2). Tfae Comndsdon promdgated unplementing regulations 

2 that became effective Jan. 6,2010. See Explanation and Justification, 74 Fed. Reg. 63951 

. 3 (Dec. 7,2009). The regulations provide tfaat House candidates are profaibited fixim non-

4 commercid au: travel on behdf of any sucfa caxdidate or any autiiorized conmnttee of sucfa 

5 candidate, 11 C.F.R. § 100.93(c)(2), and fixim acoeptuig in-kuid contributions in the form of non-

^ 6 conunerciddr travel 11 C.F.R. § 113.5(b).' 
PO 
g 7 TheprohibitionappliestoaHousecandidate wfao is a "campdgn traveler," wfaicfa 

8 includes, "any candidate traveling m connection witfa an election for Federd office or any 
!IT 

9 individud traveling in connection wilfa an election for Federd office on befaalf of a candidate or 
O 
12 10 politicd committee." 11 C.F.R. § 100.93(aX3)(iXA). 

11 Furtfaer, tfae Act profaibits corporations firom making any contribution in cormection witfa 

12 a federd election, and profaibits cardidates and comnuttees firom knowingly accepting such 

13 contributions. 2 U.S.C. § 441b. "Contribution" includes any gift, subscription, loan, advance, or 

14 deposit of money or anything of vdue made by any person fiir the purpose of influencing any 

15 dection for federd office. 2 U.S.C. § 431(8). In addition, tfae Commisdon's regulations 

16 profaibit officera firom consenting to tfae making of a contribution by the corporation. 2 U.S.C. 

17 § 441b and 11 CF.R. § 114.2(e). 

18 .1. Benishdc flew ou non-commercial aircraft In connection with his 
19 federal election 
20 
21 Benishek and the Comnuttee assert that "Benishek faas never used a private plane fiir 

22 purposes of 'campdgn travel* *on befadf oP his own camndgn. On tfae contrary, Benisfaek faas 

23 only accepted uivitations for persond travel fixim a close fiiend to attend Party-related events 

' There are two exceptions to the ban on non-conmiereid aircraft travel finr House candidates that are not relevant 
here: travel on govemment-openited aircnft and aircraft owned by die candidate or members of the candidate's 
unmediate fiunily. See 11 C:F.R. §§ 100.93(e) and (g), 113.S(c). 
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j 1 unaffiliated witfa tfae Benisfaek campdgn." Benishek Response at 2 (empfaasis ui origuud). They 

2 conclude tfaat Beiudiek is not a "campdgn traveler^ under tfae Commisdon's rdes. Id 

3 The avdlable infbrmation suggests, faowever, tfaat Bemdiek took a profaibited non-

4 conunercid flight to campdgn at die Munidng Home Show. On April 10,2010, tfae day of tfae 

5 Muidsuig Home Show, the Committee posted on its Facebook page a pfaotograpfa of a smdl 

rsi 6 auplane on a runway, witii tiie caption, "Headed out to tfae Home Sfaow in Munising. Seeya 
00 

g 7 tfaere!" See Attacfament 1. Such a pfaotograpfa and description indicate tfaat Bemdiek used aur 

tf] 8 transportation to attend tfae event 
VJ 

^ 9 Furtiier, a Benisfaek2010's YouTube Cfaannel video includes a caption noting tfaat tfae 

1̂  10 candidate flew to Munisuig "to make an appearance at tfae Munising Home Sfaow." See April 11, 

11 2010, video entitied "Dr. Dan Benisfaek talks about fais day after attending tfae Munising Home 

12 Sfaow," available at fattp://goo.gl/DiikKK. In the accompanying video, Benishek states he went 

13 to Mumsmg'io do tfae Home Sfaow." Id He tfaen recounts tfaat fae met a lot of people, sfaook a 

14 lot offaands, saw a lot ofconstituents, and told tfaem "wfaere I stand on tfae issues." Id Tfaese 

, IS activities appear to constitute campdgning. He dso acknowledged in the same video tfaat fae did 

16 "a littie flying." Tfaus, Beiudiek meets tfae defirution of a campdgn traveler because he flew to 

17 tiiie Munisuig Home Show in connection witfa fais election fiir federd office. 

18 It appeara that St George Glass and Wmdow, a Michigan corporation, provided tiie plane 

19 tfaat transported Benisfaek to tfae Mumsing Home Sfaow. As noted above, tfae complaint includes 

20 an article reporting tfaat tfae registration of tfae plane posted on tfae Benisfaek Facebook page 

21 identifies St George Glass aid Window as tfae owner of tfae drcraft. Zurcfaer, tfae owner and 

22 preddent of tfae corporation, derues flying Bemsfaek to Mimisuig, stating tfaat tfae drport was 

23 closed at tfae time. Zurcfaer's demd, faowever, does not foreclose the possibility tfaat fae flew 
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1 Benisfaek to somewfaere close to Mumdng. In fiict, dtfaougfa tfae Munising airport, Hddey Field 

2 Airport, appean to close for tfae whiter, fixnn November tfarough May, tfaere is anotiier airport 

3 45 minutes away in Marquette, Micfaigan, tfaat is open year-round. See fattp://goo.gl/xJNsp. 

4 Additiondly, tfae available mformation indicates tfaat, contrary to Benidiek's assertions, 

5 Benisfaek did campdgn at "party-related events." Tfae afinementioned April 9 and 17,2010, 

^ 6 videos of Benidiek at Tea Party Express events in Escanaba and Hougifaton, respectively, diow 
po 
g 7 faim giving canipdgn speeches (Escaiuiba - "I'm Dan Bemdiek, a generd surgeon, and I'm 
in 
m 8 runiung for Congress because enough is enough!"); (Houghton-"Hi. I'm Dan Bemsfaek, and 
'T 
^ 9 I'm running for Congress."). Benidiek's response acknowledges tiiat fae took two fligifats on 
in 
f-1 10 Zurcfaer's plane to "party-related events" but does not identify tfae events in question or disclose 

11 any furtfaer infonnation. Likewise, Zurcfaer dso domes flying faun on any "campdgn flight" but 

12 does not elaborate. 

13 Based on the foregoing, it appean that at a minimum, Benishek fiew to Munisuig on a 

14 non-commercid airplane in connection witfa fais campdgn.̂  Tfaerefore, we recommend tfaat tfae 

15 Commisdon find reason to believe tiiat Dan Benidiek violated 11 C.F.R. § 100.93(c)(2) by 

16 traveling on non-conunercid drcraft, and Dan Bemsfaek and Beiudiek finr Congress and Josepfa 

17 A. Sfaubat, in fais officid capacity as treasurer, violated 2 U.S.C. § 439a(c)(2) and 11 C.F.R. 

18 § 113.5(b) by accepting a profaibited in-kind contribution in the form of non-commercid drcraft 

19 travel. 

' Immediately after conchiding that Bedshek was not a "campaign traveler," Benishek and the Committee argue 
diat assuming he were a campaign traveler, a party committee could have pdd die cost of die airbre. The avdhible 
infonnation does not suggest that a party commhtee did so or that Benidiek was traveling on behalf of a party 
committee. See II C.F.R. § 100.93(cX3). 
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1 2. St. George Glass and Window made a prohibited contribution 

2 The avdhible information uidicates tfaat St George Glass and Window made a profaibited 

3 corporate m-kind contribution by pemuttmg House candidate Benidiek to fly to ffae Munisuig 

4 area ui tfae corporation's auplane so tfaat fae codd make an appearance at tfae Munisuig Home 

5 Sfaow. It fbrtiier appean tfaat Zurcfaer, tfae corporation's owner and preddent, consented to tfae 

KJ 6 corporation's contribution, as he piloted the plane, and tiiereby, violated the Act. Therefore, we 
00 

po 7 reconunend tfaat tfae Commission find reason to believe tfaat St George Wuidow aid Glass Co., 
P 
HfH 8 Inc., violated 2 U.S.C. § 441b by niaking a prdubited corporate in-kuid contribution in tfae fimn 
VJ 
VJ 9 of non-commercid aurcraft travel, and tfaai Steven P. Zurcfaer violated 2 U.S.C. § 44lb by 
P 

^ 10 consenting to St George Window and Glass Co., Inc., makmg tfae profaibited contribution.̂  We 

11 dso recommeiui tfaat tfae Commission find reason to believe tfaat Dan Benidiek and Benisfaek for 

12 Congress and Josepfa A. Sfaubat, in fais officid capacity as tteasurer, violated 2 U.S.C. § 441b by 

13 knowingly accepting a profaibited in-kind corporate contribution. 
14 IU. INVESTIGATION 
IS 
16 There is insufficient infinmation to proceed durectiy to pre-probable cause conciliation. 

17 As noted, tfae Conimittee reportedly acknowledged tfaat Bemsfaek faad taken two fiigfats tfaat "nuiy 

18 need to be reimbursed at a conunercid cfaarter rate." Brandon Hubbard, Petoskey News-Review, 

19 "Stupak-seat caoe: Dems uccuse Benididc of unclauned plane rides; GOP says Dems backing 

20 Wilson as spoiler," October 26,2010. In response to tfae complaint, Bemsfaek and tfae 

21 Committee state tfaat "on two isolated occasions," Berusfaek flew witfa Zurcfaer to "Politicd 

22 Party" events but deny tfaat Benisfadc was a "campdgn traveler" on difaer. However, tfae 

* We considered whedier Zurcher meets the definition of **campaign traveler" but believe, as the pilot, he was not 
Uaveling "on beliair of Benishek There is no infinmation at diis point that he took part in any campaign activities. 
If new infivmatiou surfines during the investigation, we will revise our recommendations accodingly* 
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1 response does not clarify whetiier tfae two fligfats refisrenced ui tfae news article (attadied to tfae 

2 complauit) and tfae flights "on two isolated inddents" were die same and wfaetiier tfaey include 

3 the fligfat to Mumsing. The response does not specificdly describe the events in question and 

4 Benidiek's participation in tfaem. i 

5 

m 6 
00 

7 PO 
0 
in 
in 8 
VJ 

^ 9 We uiteid to coilduct tfae investigation tfarough iidbrnidnieans, but 
f f l 

^ 10 we request autiiority to use compdsory process if it becomes necessary, and we note tfaat in fais 

11 response, Zurcfaer states tfaat fae "will luit comment on peraond travel for any of my passengera 

12 without a durect court order.'' 
13 IV. RECOMMENDATIONS 

14 1. Find reason to believe tiiat Dan Benisfaek violated 2 U.S.C. §§ 439a(c)(2), 441b 
15 and 11 C.F.R. §§ 100.93(c)(2) and 113.5(b). 
16 
17 2. Find reason to believe that Benidiek for Congress and Josepfa A. Sfaubat, in his 
18 officid capacity as treasurer, violated 2 U.S.C. §§ 439a(c)̂ ), 441b and 
19 11 C.F.R.§ 113.5(b). 
20 
21 3. Find reason to believe tfaat St George Glass and Wuidow Co., Inc., violated 
22 2U.S.C.§441b. 
23 
24 4. Find reason to believe tiiat Steven P. Zurcfaer violated 2 U.S.C. § 441b. 
25 
26 5. Approve tfae attacfaed Factud and Legd Andyses. 
27 
28 6 Autfaorize tfae use of compdsory process as to dl respondents and witnesses m 
29 this matter, including tfae issuance of appropriate interrogatories, document 
30 subpoenas, aid deposition subpoenas, as necessary. 
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7. Approve the appropriate lettera. 

II BY: 
Date 

Attachments: 

Christopfaer Hughey 
Acting Generd Counsel 

Stephen Gura 
Deputy Associate' 
Enforcement 

d Counsel for 

R ĵ̂ Luckett 
Acting Asdstant Generd Counsel 

Elena Paoli 
Attomey 

1. Bemsfaek for Congress Facebook screen shot 
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